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DECI SI ON AND ORDER - AWARDI NG MEDI CAL BENEFI TS

This is aclaimfor worker's conpensation benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33



U S C 8901, et seqg.), as extended by the provisions of the
District of Colunmbia Wrkers’ Conpensation Act, 36 D.C Code
501, et seq., hereinreferred to as the "Act." The hearing was
hel d on December 7, 2000 in Washington, D.C., at which time all
parties were given the opportunity to present evidence and or al
arguments. The followng references will be used: TR for the
official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for a Claimnt's exhibit and
RX for an Enployer’s exhibit. This decision is being rendered
after having given full consideration to the entire record.

Post - heari ng evidence has been adnmtted as:

Exhi bit No. ltem Filing
Dat e
RX 3 Attorney Godwin's letter
01/ 22/01
filing the
RX 4 January 11, 2001 suppl enent al
01/ 22/01
report of Dr. Neil Kahanovitz
RX 5 Enpl oyer’ s post-hearing
01/ 22/01

menor andum

CX 11 Attorney Kowal ski’s menorandum 01/ 29/01
in support of Claimant’s claim
for benefits, as well as the

CX 12 Decenmber 6, 2000 report of 01/ 29/01
Dr. Hanpton J. Jackson, Jr.

CX 13 November 27, 2000 report of

01/ 29/ 01

Dr. Jackson

CX 14 Decenber 6, 1996 Operative 01/29/01
Report of Dr. Jackson

The record was closed on January 29, 2001 as no further
docunents were filed.



PROCEDURAL HI STORY

Debra Webb (“Cl ai mant” herein) was injured in the course of
her enploynent with the Enployer, a conpany subject to the
jurisdiction of the Act, and Claimnt has settled her
entitlement to further indemity benefits. However, her
entitlenment to future nmedical benefits was left open and this
has given rise to the present proceeding. (TR 10-13)

The unresolved issue inthis caseis Claimant’s entitl enment
to the surgical treatnment reconmended by her treating physician.

Debra Webb- McFadden (“Cl ai mant” herein), forty (40) years
of age, with a high school education, as well as one year of
cl asses at George Washi ngton University, and a vari ed enpl oyment
hi story, was injured on My 22, 1980 in the course of her
enpl oyment with the Enployer joined herein. Cl ai mant was
initially treated by Dr. Earl C. MIls and then by Dr. Hanpton
Jackson, and their records relating to their treatnment of
Claimant are in evidence as CX 1, CX 8 and CX 10, and these w ||
be briefly summari zed herein.

Noteworthy is the January 29, 1981 report of July 26, 1980
wherein Dr. Allen Brinmmer states as follows (CX 9):

“TO WHOM | T MAY CONCERN

This is a letter in support of Debra’s disability claim
Ms. Webb has been foll owed here since 7/9/80 for back pain after
falling at work and injuring her back. X-rays are normal. The
patient was | ast seen 8/19/80, and at that tinme was still having
consi derabl e pain, although she was going to physical therapy
and resting at hone. Physi cal exam nation shows consi derabl e
nmuscl e spasmon the right side which was tender to pal pation and
extended to the level of the 5'" thoracic vertebrae. There was
marked limtation of nmotion of the back due to pain.

Ms. Webb was started on a new nuscl e rel axant and conti nued
on an anti-inflammatory and physical therapy.

DI AGNCSI S: Low back pain of 10 weeks duration due to
muscl e spasm after fall at work

PROGNQCSI S: Good, but prolonged course so far suggests



pati ent may have further pr obl ens
intermttently.

DI SABI LI TY: Now conpl et e. While it is difficult to
estimate duration, | would estinmate 1 nonth
more,” according to the doctor.

As of January 29, 1981 Dr. Brimrer stated as follows (1d.):

“This is the wupdated report on Debra Wbb which you
request ed.

She fell at work 5/22, injuring her back and had been
treated with muscle rel axants, anti-inflammatory nmedi cati on and
physical therapy which were only partially effective in
relieving her pain. X-rays done were normal.

| first saw her 8/19/80 when she still conplained of
consi derabl e pain on her right side preventing her fromcarrying
on her usual activities. She has marked muscl e spasm over much
of her right back. She reported that the injury occurred in
June, so ny diagnosis was |unbar sprain with nmuscle spasm of 10
weeks duration. | put her on a conbination of nuscle rel axant
+ anti-inflamatory + continued the physical therapy.

She was next seen 10/20/80 and then reported that she was
better, though the physical therapy seened to be naking the pain
wor se, though massage hel ped. She reported that she was able to
wal k two bl ocks if she did it slowy. She was still tender over
t he entire paraspinal area, though the pain was less. It was
noted she was in high heels and instructed to wear | ow heels for
t he back. Also noted was a bl adder infection which was treated.
Because the anti-inflammtory was hel pi ng, she was continued on
it an instructed to begin wal king and swimm ng up to tol erance.

She was next seen 1/5/81 at which time she felt that both
t he nmuscle relaxant and anti-inflanmmatory hel ped the pain and
t hat she was doi ng physical therapy at home. Exam nation of the
back showed only nuscle spasm this time |limted to the | ower

thoracic area. | felt that she was ready to return to a trial
period of work under the following Ilimtations: 1. N 0
lifting
2. No pr ol onged sitting or
st andi ng



Her period of total disability extends 5/22/80 - 1/5/81.
She is still on partial disability which began either 1/6/81 or
1/12. (My records to not specify.),” according to the doctor.

Claimant’ s | unmbar synptons persisted and, as conservative
treatnment did not alleviate the synptons, she was referred to
Dr. Earl C. MIls and the doctor states as follows in his May 4,
1981 Di scharge Sunmmary report (CX 6):

“ DI SCHARGE SUMVARY

“CHI EF COWVPLAI NT: Low back pain, bilateral |ower extremty
pai n.

“HI STORY OF PRESENT | LLNESS: The patient is a 20-year-old
female with chronic | ow back and bilateral |ower extremty pain
allegedly following a work-related injury. She was recently
admtted to Providence Hospital and underwent | unbar nyel ogram
and subsequently lunbar discogram the latter showi ng evidence
of disc degeneration at the L4-5 level. She was admitted this
time for a lunbar | am nectony.

General physical exam nation was unremarkabl e. Neur ol ogi ca
exam nation was consistent with |low back pain syndronme nost
likely related to the degenerative disc as docunented on
di scogr aphy.

“HOSPI TAL COURSE AND TREATMENT: She was taken to the operating
room on 4-29-81 and underwent a |unbar |am nectony at L4,
partial hem|am nectonmy of L5 bilaterally and excision of
degenerative L4 disc and total foram notony for the L5 root
perfor nmed. Post operative course was uneventful. She was
subsequently di scharged on 5-4-81 to be seen in the office in
approxi mately three weeks.

“FI NAL DI AGNCOSI S:  Degenerated | unmbar disc, L4-5 bilaterally.
“ OPERATI VE PROCEDURE: Lunbar | am nectony.”

Claimant was then referred to the George Washington
Uni versity Medical Center for a neurol ogical consultation and
Dr. S. Koulouris states as follows in her June 18, 1982 report
(CX 7):

“H STORY OF THE PRESENT | LLNESS: This 21 year old |ady
all egedly sustained a work related injury on 22 My 1980.
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Subsequently she has been under the care of Dr. Earl MIIls, and
in the course of her treatnent she underwent a nyel ogram whi ch
was normal and a |lunmbar discogram which apparently showed
evi dence of discogenic disease at the L4-L5 |evel. She
underwent a lunbar |am nectony in April 1981. The patient
claims that she has not had any significant relief after her
oper ati on. She has been under different nodes of treatnment
i ncludi ng physical therapy, epidural blocks and transcutaneous
nerve stinulators. She has been taking a nunmber of medications
and presently she is taking Valium sparingly, and Tyl enol for
pai n.

“ EXAM NATI ON: Exam nation shows the patient to be a pleasant
but apprehensive lady, very thin in no apparent distress.
Exam nation of the central nervous systemand the cranial nerves

is within normal limts. Cervical and thoracic spine are
nor mal . Exam nation of the lunmbar spine shows a well healed
| unmbar | am nectonmy incision wth a mninal amount of
paravertebral nuscle spasm present. The patient is unable to

bend backwards and forwards and | believe this is guarding an
apprehensive nore than real disability. There is no tenderness
on pal pation of the spinous processes or the sciatic notches.
The straight leg raising test is negative, bilaterally, however,
any attenpt to raise or mani pul ate her | eg causes conplaints on
the part of the patient because of anterior thigh pain. The
PATRI CK' s maneuver was al so unremarkable although again any
attenpt to nove it was causing significant guarding on the part
of the patient. Reflexes are 2+ and symmetrical and there is no
notor or sensory change in the lower extrenmties. The
peri pheral pulses are nornmal. She denies any sphincter
di sturbances. The remaining of the neurol ogical exam nation is
unr emar kabl e.

“1 MPRESSI ON AND RECOMVENDATI ONS: St at us post operative after

| umbar | am nectony L4-L5, 14 nonths ago. | do not see any
evi dence of discogenic problem or any clinical evidence of
radi cul opathy at this point. Her synptons could be related to
scar tissue from surgery and | certainly feel that any

reasonabl e effort should be made to rel ease this patient back to
work. A CT scan of the lunbar spine is recomended at this tinme
in order to further evaluate her post-operative status. |f she
fails to respond favorably to these neasures then consideration
coul d be given for her to be enrolled in one of the chronic pain
treatment progranms, either in John Hopkins University Hospital
or el sewhere. Certainly she does not seemto be a candi date for
nore surgical treatnent at this point,” according to the doctor.
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Dr. MIIls, a neurological surgeon, exam ned Cl ai mant on May
2, 1995 and the doctor states as follows in his report (CX 8);

“Ms. MFadden-O ds has not been seen since 1990. She cones in
t oday i ndicating that several weeks ago, around Easter tinme, she
devel oped severe pain involving the right |ow back radiating
into her right |lower extremty. She was eval uated thereabouts
at Kaiser Health Plan and was treated with Motrin. At that tine
she was di agnosed as having a back sprain. Since then she has
continued to experience ongoing severe pain throughout the
| umbosacral region of her back which has been aggravated by
wal ki ng. Her pain involves primarily the anterior and | ateral
t hi ghs. St andi ng aggravates the latter. She has had
intermttent pain involving the right |ower extremty, but
not hing |i ke what she is experiencing at this particular tine.
She has not worked since around Easter of 1995. She deni es any
sphincteric dysfunction.

“ALLERG ES: Penicillin.

“EXAM NATION: She is alert and fully oriented. Range of notion
of her lunbosacral spine is |limted. Anterior flexion is
acconmplished to 40 degrees. Lateral flexion on both sides, 13
degrees, wth hyperextension at 9 degrees producing pain
t hroughout her | ow back region, especially on the right side.
Passive straight leg raising on the left at 50 degrees is
associ ated with [ ow back and left | ower extremty pain. Passive
straight leg raising on the right at 65 degrees produces | ow

back pain. She denonstrates no spasm throughout her | unbar
region at this tine. Ot her nodalities of her exam nation
reflect no change, i.e., no focal notor deficit in the |ower

extremties.

“1 MPRESSI ON: Acute severe |unbosacral sprain with associ ated
| umbar radi cul opat hy.

“ RECOMVENDATI ON: | am referring her to physical therapy of
her [unbar region. A magnetic resonance
i mge scan of the |unbosacral spine has been
request ed. | shall re-evaluate her in
approximately three weeks or before if
necessary,” according to the doctor.

Cl ai mant’ s nmedi cal records were reviewed at The Work Rehab
Center at Inova Mount Vernon Hospital and Dr. Roger V. G solfi



concludes as follows in his July 31, 1997 report (CX 2):

“ L MPRESSI ON: CHRONI C LOW BACK AND RI GHT LOWER EXTREM TY PAI N
STATUS POST LAM NECTOMY AND FUSI ON

“ COMIVENT : In response to Question No. 1, the patient has
conpl aints of | ow back and right | ower extremty pain as well as
a sensory disturbance of the right |ower extremty. Her
neuronmotor exam nation is normal with negative straight |eg
rai sing, normal reflexes, and normal nuscle testing. Her

sensory deficit is non-anatom c in distribution. Her radiating
pain down the leg has been attributed to L5 radicul opathy;
however, the patient does not have objective clinical findings
to support the L5 nerve root as a specific generator of pain.

I n answer to Question No. 3, | do not concur with the proposed
surgery. Unless there are clinical or EMG findings inplicating
the L5 nerve root, this structure should not be subjected to
additional surgery on the basis of the patient’s subjective

conpl ai nt s. It is noted that a |lam nectony at this level was
perforned at the time of the nobst recent surgery on 6 Decenber
1995. In addition, if the patient’s fusion is stable, | do not

see the purpose in renoving the instrunmentation.

“In response to Question No. 4, | believe this patient would
benefit froma functionally directed Physical Therapy or Work
Har deni ng Program In addition, the patient did have relief of

synptons follow ng epidural blocks in 1995 although this was
short-lived. She apparently has arachnoiditis upon nyel ography
in February 1997. Anot her course of epidural steroid bl ocks may

be beneficial. In addition, the patient has been placed on
Tegretol for her pain but the effect of this is unclear. A
trial of Neurontin should be considered. In addition, no

mention is made in the record of a sleep disturbance but the use
of tricyclic antidepressant nedication in the evening is an aid
to sl eep and can be beneficial for the nmanagenent of patient’s
with chronic pain.

“I'n response to Question No. 5, | believe Ms. Webb-MFadden
could benefit from Wrk Hardening as previously noted. I
beli eve she should be nonitored in the future for conservative

managenent . She may need physical therapy services on an
intermttent basis for exacerbations of pain. There dies not
appear to be any short-term need for surgical intervention

al t hough such mght be necessary in the future if further
degenerative changes occur.



“The patient should be capable of working at the Iight to nmedi um
physi cal demand level. It is noted in the nedical record that
the patient is of small stature. She had been enployed as a
clerk and should be able to resunme activities at this |evel of
physi cal function.

“Hopefully, these observations wll be of assistance in your
managenent of Ms. Webb- McFadden,” according to the doctor.

Cl ai mant was then referred to Dr. Hanpton J. Jackson, Jr.,
an orthopedi c surgeon, and the doctor states as follows in his
Cct ober 2, 1995 report (CX 1):

“CHI EF COVPLAI NT: Pain in the back.

“H STORY AND EXAM NATI ON: This patient comes today with
conplaints of continued pain in
t he back whi ch have sl oMy
wor sened since 1981. She al so
conplains of pain radiating into
the right leg which has slowy
worsened to the point where she
could no | onger work in May 1995.
She subsequently saw Dr. MIIs who
xrayed the patient and initially
operated on this patient in 1981
for a disc rupture and MR and
xrays all confirm the fact that
she has developed a significant
instability at L4-L5 with a G ade
| spondylolisthesis. She was seen
here | ast on 9-15-95 by ny
associ ate who referred this
patient to ne. Xrays reviewed on
t hat pati ent show that her
spondyl olisthesis is not stable.
She rotates off to the right side.
There is actually interruption in
the posterior elenments seen on
xrays and she is starting to
calcify sone in the posterior
| ongi t udi nal i gaments. Thi s
| evel of spondylolisthesis and
nmotion translates the normally
oval foramen to a very flattened
opening for the 4" nerve root. In
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“1 MPRESSI ON

“ COMMVENT:

Dr. Jackson next

addi tion her conpl ai nts are
primarily in the distribution of
L5 so this also affects the nore
central cord equina. She deni es
bowel or bladder abnormalities.
The hypoesthesia in the | ower
extremty on the right side is
primarily in the distribution of
L5 nore so than L4. There is no
i nvol venent of the S1 root. Thi s
patient is probably at the nost
100 | bs, 5'4".

Post | am nectony spondyl ol i st hesi s
L4-L5 with radi cul opat hy secondary
to t he dynam c instability
associated wi t h t he
spondyl ol i st hesi s.

This spondylolisthesis is a
direct relationship fromthe
disc injury sustained in 1981
and the need for surgery.
There is no evidence of
addi ti onal or i ntervening
injury or incident thus this
is a late sequela of a | unbar
di sc rupture treated by
| am nectony surgery. Thi s
pati ent IS an excel | ent
candi date both in physical
size and condition for a
stabilization procedure at
L4-L5 and fusion. Attitude
wise | think as soon as her
pain synptonms subside she
woul d return to gai nf ul
enploynent and | think with
the proposed procedure this
is very possible since we do
enpl oy bi cortical technique
of pedicle screw fixation
with the use of the TSRH
i nstrunentation system?”

saw Cl ai mant on Decenber 21, 1995 and t he
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doctor states as follows in his report (CX 1):

“The patient returns today. There are still paresthesias but it
is under better control with the Tegretol. She had one epi sode
of her legs giving way but in general | think she is doing
extrenely well. She has an excellent ampbunt of bone on xrays
t oday. She has good mai nt enance of a G ade [

spondyl ol i sthesis. W decided not to reduce the spondyl osis as
she had adequate roomin the foramen and we did a foram notony
as well as facetectony. She has excellent fixation from L3-L4
to L5-S1 and today she will be fitted with a fusion stinulator
in an attenpt to shorten the fusion healing time. There is only
one big problemwith this patient in that she is a snoker and
snmoki ng trenmendously decreases the fusion rate and fusion
ability. We frankly would like for her to stop snoking. I
woul d recomrend that she stop snmoking and we will see how she
does with this. She is to take it day by day. She certainly is
not fit for any enploynent,” according to the doctor.

Dr. Jackson next saw Cl ai mant on January 22, 1996, at which
time he reported (CX 1):

“The patient returns today. She still has sonme paresthesia in
the right leg but she is better with the Tegretol. She has
difficulty laying on her back but she is only 6 weeks and she
does not use a brace as she is small and she can get away with
not using a brace. This indicates that her stabilization is
very good and what she is having is reactive spasm

“At this present tinme her progress is satisfactory. | woul d
recommend that she continue to dimnish activities. | wll not
need to see her back for another 6 weeks at which time we wll
re-x-ray her which will be 3 nonths after surgery for fusion
check. She has been fitted with the fusion stinulator and
hopefully this will ensure our fusion as it usually does when
the patient is a nonsnoker but this patient is a snoker
therefore we will take all precautions here as we certainly w sh
this to be her final procedure. W will see her back in 6
weeks. She will be on nedication,” according to the doctor.

Dr. Jackson continued to see Clainmnt as needed between
March 18, 1996 and August 26, 1996 (CX 1), at which tinme he
reported as follows:

“The patient returns today. She is now 8 nonths after surgery.
She is having sone slowy increasing pain in the right leg in
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the distribution of L5 on the right side. She does not have any
pain on the |left side.

“Xrays taken show she does have fusion mass and fusion bone
present but it is not consolidating yet into a nass. She had a

generous foram notony at L4-L5 and | ess so at L5-S1. It is hard
to say whether her fusion will heal but certainly it has not
yet. She had a two |level fusion so 9 to 12 nonths is not

unusual for these types of fusions. There is no |oosening of
any of the screws or rods and she does have a significant
spondyl ol i sthesis at L4-L5. At surgery we did a very generous
foram notony there rather than try to reduce this as it was just
between Grade | and Grade Il spondyloli st hesis.

“The prognosis | feel is good for this patient. | explained to
the patient that sonetimes these recurrent |eg synptons are due
to some bony over growth of the facets and irritation of the L5
root and this would be nore central than foram nal unless it is
at the L5 level on the right side. On that side she has a good
foram notony and a good | am nectony. This pattern is not that
of arachnoiditis or significant scarring, it is from
conpression, froma bony edge or liganmentum flavum hypertrophy.

“1 would recommend for this patient to be on Tegretol as this
may help the |leg synptonms sonmewhat. She will continue and try
to dimnish or stop her snmoking and | strongly suspect this
patient may end up being a two stage procedure where once her
fusion heals we can renove t he hardware and deconpress the right
L5 nerve root which should free her nerve pain. At this
particular tinme | cannot say for sure when she will be fused.
| woul d not recomend i ncreasing her activities before she fuses
as this will also hinder her fusion effort. Once again | asked
the patient to stop snoking not only because of the cigarette
snmoke which decreases oxygen al one but also nicotine itself is
a negative i nfluence for fusion healing which means Nicotrol and
ot her anti-snoki ng agents are al so not indicated,” according to
t he doctor.

Dr. Jackson continued to see Claimnt as needed between
Novenmber 12, 1996 and March 27, 1997, at which tine the doctor
reported as follows (CX 1):

“The patient returns today. She has a recent nyel ogram and a

MRl post myel ogram It appears that her roots and findings
above L4-L5 and L5-S1 are within normal linmts. The mnyel ogram
shows she has a G ade | spondylolisthesis at L4-L5. Her
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fixation systemis well intact with no | oosening. There is
clunmping of the nerve roots down at L5. The L5 root is clunped
on one side. It seens to be absent on the left side. Her L4
roots | ook quite satisfactory.

“The patient has post-epidural post-lam nectony scarring and
this is responsible for her leg pain. Also her fusion is not
heal ed totally yet, but she does have enough bone left that |

think these will eventually heal
“At the present time I will recommend that we sinply observe
this patient. She will continue to inprove. It is nmy opinion

t hat she appears to have inproved.

“Exam nation shows still tenderness, spasm and restriction of
nmotion in the back and hyperextension in the distribution of L5
on the left side nmore than on the right. The patient is not fit
presently at this tine. I will see her back in about a nonth
for follow up exam nation and eval uation for the fusion

“ADDENDUM The patient does a bit of irritated phenomena of her
| omer back and we can take care of this once her fusion heals
with safe renoval of the hardware. | do not think she is going
to need a re-fusion or the like. | think these fragnents wll
eventual |l y go ahead and coal esce to a solid fusion over the next
six nmonths,” according to the doctor. (Enphasis added)

As of April 24, 1997, Dr. Jackson stated as follows (CX 1):

“The patient returns today with right-sided synptons. She has
back pain and right leg pain intermttently, but it is very
severe. Soneti mes she goes several days w thout any pain at
all, but that is really when she is doing nothing with no
lifting, bending or prolonged sitting.

“1t has been nmore than year. W will not x-ray the patient
today. | explained to the patient that if indeed her fusion is
wel | taken we can al ways renove her device and | ook at the nerve
root, but if there is significant epidural scarring it nmay not
be possible to make her significantly better. Again sonetines
you can never be sure until an exploration is done. She is
certainly not fit for any enploynent presently,” according to
t he doctor.

As of Septenber 15, 1997, Dr. Jackson stated as follows (CX
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1):

“The patient returns today. She admts the strength is not
significantly inmproved. On examnation there is still a fair
ampunt of tenderness. Xrays taken show the fusion is taking on
the right side but not significantly on the left. She has

another 3 to 6 nonths before the left side conpletely takes.
She is thin so we may have to renove her hardware when she is
totally fused however | do not need to see her back before
anot her 3 nonths,” according to the doctor.

As of Novenber 3, 1997, Dr. Jackson stated as follows (CX

1):

“There are still significant synptoms in the right leg and
buttock areas, as well as the | ower back, nore on the right side
than the left side. There is still a fair ampbunt of tenderness
and sone spasm wth restriction of notion. Straight |eg raise
is not inpressive on the right side. She still has a |ot of

pi nching in her back in addition to her |eg pain.

“Before we rush into any additi onal surgical procedures, we w ||
pl ace her on an anti-inflammtory agent, specifically, Tegretol
1 tablet twice a day, until | see her back in two weeks. | f
after a week she is not having any significant inprovenent, she
can take 1 tablet three times a day for the second week. She is
not fit for any enploynment,” according to the doctor.

As of Decenber 4, 1997, Dr. Jackson stated as foll ows (CX
1):

“The patient returns for followup today with back pain and
right leg pain. The pain goes fromthe iliac crest area down to
the ankle in the distribution of L5, no synptons in the bottom
of her foot. She conplains of her knee | ocking up, so we may be
dealing with some L4 synptomatol ogy too. This is perfectly
conpatible wth her status. She has had a traumatic
spondyl ol i sthesis and fusion, and she is show ng evidence of
foram nal stenosis in addition to | ow back pain.

“At this time, we have certainly waited | ong enough for her to
i nprove, she has not been hel ped significantly by Tegretol. |
am recommendi ng that we explore the right side only. She wll
need a foram notony and a good |look at the L4-5 and S1 nerve
roots on that side. |If indeed there is |oosening, which m ght
very well be the case, then we can either replace it or renove
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it and | think this offers the best chance if there is ever
going to be any return to gainful enploynent,” according to the
doct or.

As of Decenmber 18, 1997, Dr. Jackson stated as follows (CX
1):

“The patient returns for follow up. She continues to conplain
of back pain and wal ks with an antalgic gait. She had a wooden
cane, which was too long for her causing her to walk in a
vaul ted manner. This exaggerated her back pain and caused an
i ncreasingly painful gait.

“After the gait analysis, | prescribed an adjustabl e cane which
| feel is nedically necessary and gave her a prescription for
Voltaren-SR 100 ng to be taken every evening with food as an
anti-inflammtory medication. She is to discontinue her Mdtrin
and performactivities to tolerance. She will be seenintwo to
three weeks for follow up,” according to the doctor

Claimant was examined at the National Rehabilitation
Hospital on February 3, 1998 and Dr. Babak Arvanaghi, Director,
| nterventional Pain Managenent Services, concluded as follows in
his report (CX 3):

“Radi ol ogi cal exam  CT nyelogramin 02/97 was consistent with
arachnoiditis.

“Assessnent : M ss Webb- McFadden appears to have chronic |ow
back pain which is consistent with chronic |unboradicular
syndronme with possible arachnoiditis and secondary hypofasci al

pai n syndrone. She has also a concomtant psychol ogical
overl ay.

“Pl an:

1. Physi cal therapy for range of notion exercises, therapeutic

exerci ses, mnual therapy, functional mobility, hone exercise
program as well as gentle stretching.

2. Pai n psychol ogi sts to assess psychosoci al issues.
3. Elavil...
4. Neur ontin. ..
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5. Di scontinue Tegretol slowy.
6. Fol l omup in 3 weeks.”
As of March 2, 1998, Dr. Jackson reported as follows (CX 1):

“The patient continues to have chronic |ow back pain, wth
radiation into the right buttocks down to the calf and the right
ankl e. She wal ks with an antalgic gait, with the aid of an
adj ustabl e crutch, which inproves her gait sonewhat.

“At this point, the patient was nade aware of the possibility of
expl oratory surgery on the right L5-S1 area to both solve the
| umbar stenosis and possi ble herniated disc on the right side.
We are holding x-rays for the next visit and she is to talk to
Dr. Jackson regarding the proposed surgery,” according to the
doct or.

As of April 27, 1998, Dr. Jackson stated as follows (CX 1):
“The patient returns today having quite a bit of synptonms on the
right side. Her |egs have been giving away. She has had a fair
nunmber of falls fromher conti nued weakness. She still persists
with a cane and needs it for the right |lower extremty.

“This patient again may require additional surgery. W will

send her first for an MRl of the lunmbar spine. | wll see her
back in a couple of weeks for followup examnation and
eval uati on. She is not fit for any gainful enploynment,”

according to the doctor.

The MRl took place on January 28, 2000 and Dr. Carl Silverio
read that test as showing (CX 5):

“ FI NDI NGS: The patient is status post |amnotony from L4
t hrough S1. There are posterior stabilization spinal rods
bilaterally fromL4 through S1 with pedicle screws in place at
t hese | evels.

There is grade | spondylolisthesis at the |level of L4-5. This
was present on the patient’s prior nyelogram from an outside
institution perfornmed on 01/14/97. Since the patient’s prior
exam nation there has been mld interval increase in the grade
| spondylolisthesis at this |evel.

The vertebral body hei ghts are maintained.
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There is narrowi ng of the intervertebral disk space at L4-5 as
well. This also appears fairly increased since the patient’s
prior exam nation.

No significant spinal stenosis is identified. No | arge disk
herni ations are identified. The neural foram na appear patent.

The visualized retroperitoneal soft tissues are within normal
[imts.

There is mnimal clunping of the nerve roots of the cauda
equi na. This was present on the prior study however and is
wi t hout significant interval change.

“1 MPRESSI ON:
1. Post operati ve changes as above from L4 through S1.
2. Grade | spondylolisthesis at L4-5 which has i ncreased since

the patient’s prior outside exam nation from 01/ 14/97.

3. I ntervertebral disk space narrowi ng at L4-5 which has al so
increased,” according to the doctor.

As of October 5, 1998, Dr. Jackson reported as follows (CX
1):

“The patient returns today. She is still having right |leg pain
and | ower back pain. Xrays taken show instrunmentation at L4-L5
and L5-S1. Surgery was four years ago. The fusions have not
taken. They appear to be taken but | am guarantee they are not.
There seens to be some facet over growth at L5-S1 and this is
responsi ble for the synptonms in the L5 distribution.

“She is not fit for work. She is a surgical candidate. W wll
schedul e her for surgery to be done in the nearest possible

future. She is not fit for any gainful enploynment. Hopeful |y
and especially considering her positive attitude a successfu
procedure in all likelihood make it possible for her to do sone

light work in the future,” according to the doctor.

As of February 11, 1999, Dr. Jackson stated as follows (CX
1):

“The patient returns today still having right leg pain that
seens to be both in the L5 and S1 distribution, which neans we
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may be dealing at the L4-5, L5-S1 level. She has nmuch better
synptonms on the left, but her left |l eg also gives away and t here
is plantar flexion and weakness on the right. She uses a cane
for support to keep her legs fromgiving way. There is eversion
weakness on the right, there is a mnimally dimnished right
ankle jerk conpared to the left. She has difficulty even
sitting with pain in the right buttock. Her synptons are that
of foramnal stenosis related to fusion hypertrophy and
overgrowt h, as a consequence of her injury and need for surgery.
She would benefit from additional surgery, but wthout
guarantee. She cannot stand or even sit, lift, push, or pull
enough for any gai nful enploynent,” according to the doctor.

Dr. Jackson sent the followng letter to U.S.O P.M on March
22, 1999 (CX 1):

“Ms. McFadden continued under ny care. She is not doing very
wel | despite the fact that she has had back surgery. She has a
persi stent back pain as well as evidence of nerve damage in the
right |ower extremity.

“Current clinical findings include persistent tenderness and
spasmw th weakness to extension of the right knee and one grade
| ess weakness to dorsi and plantar flexion right |ower extremty
and the use of a cane.

“This patient’s specific nedical condition is again post-
| am nect ony syndronme with hypertrophy and over growt h of | am na

and facets causing foram nal stenosis. Her prognosis is
guar ded.
“This patient will require additional surgery which will be done

sonetinme in the next 3 nonths. Certainly there is a significant
risk of injury and hazard to this patient and to other shoul d
this patient attenpt to performthe position simlar to the one
she had before she retired,” according to the doctor.

As of May 10, 1999, Dr. Jackson stated as follows (CX 1):

“The patient returns today. She is not better; we have waited
and waited and waited. She is not going to get better. She is
schedul ed for surgery next nonth.

“We will refill her nedication. She is certainly not fit for
any gai nful enploynent. |If there is any hope of her being able
to return to gainful enpl oyment and remain at gainful
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enpl oynment, surgery will be necessary,” according to the doctor.
Dr. Jackson sent the following letter to Cl ai mant’ s attorney
on Septenber 20, 1999 (CX 1):

“Thank you for your letter to nme dated Septenber 6, 1999
regardi ng Debra Webb, who continues under ny care. She has a
chroni c deconpensated |ower back condition that has required
surgery and she presently continues with synmptons.

“l do agree that her synptons are a conbi nati on of arachnoiditis
and possible retained hardware, but strongly there is clear
i ndi cation that the | evel above her fusions and stabilization at
the L3-4 level is breaking down and is a cause of pain. | do
agree that surgery will be necessary in the future and | have
al so explained to this patient that renpoval of the hardware may
cause sone i nprovenent, but with no guarantee.

“However, this patient, | feel, is not fit for any gainful
enpl oynment. Any significant increase in activities such as are
required by her work would hasten the breakdown of the L3-4
| evel and significant aggravate her arachnoiditis,” according to
t he doctor.

As of January 24, 2000, Dr. Jackson stated as follows in
explaining to Claimant the significance of stenosis (CX 1):

“The patient returns today. She still has significant synptons,
increased pain in the back and legs with activity, prolonged
standi ng or wal king, with giving way of the leg in addition to
pain and cranping into the leg, as well as continued signs of
st enosi s.

“l explained to the patient that stenosis in some circunstances
is difficult to clearly distinguish by sonme of the tests
currently enployed, even the MR or nyelogram or conbined
myel ogram CT scan, however the synptons and clinical picture are
cl assic. However it is also good to have a nyel ogram and CT
scan to attenpt to identify possible specific areas of dural
encroachnent, whether it be central, pre-foram nal or foram nal.
| explained to her in cases in which there has been multiple
surgi cal procedures, | am nectom es or even a single | am nectony,
the body attenpts to stabilize this area with first increased
circulation and then instability. It is very common to have
t hi ckening of the residual edges of lam na and also to facet
joints especially if a fusion has been attenpted and a
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facetectony not done. Sonetines the findings on MR, nyel ogram
or CT scan are very subtle but once again the clinical picture
is unm st akabl e.

“1 explained to the patient that | certainly agree with Dr.
Sl oan’s recommendati on to have a nyel ogram but also | woul d add
to that, nore information can be obtained froma CT scan that
i medi ately foll ows the nyel ogramso that one can take advant age
of the contrast present, and also a CT scan is much nore
specific for bone abnormalities than an MRI or nyel ogram by
itself, especially for nerve roots.

“1 also explained to her a very inportant feature is that the
subarachnoid space which contains the spinal fluid extends
centrally out to the nerve root ganglia and thus beyond that
point is quite insensitive. Oten tinmes the ganglia is in the
begi nning of the foramen and one is unable by these studies to
det ect stenosis or encroachnment upon nerve root ganglia and the
nore distal root,” according to the doctor.

As of February 14, 2000, Dr. Jackson stated (CX 1):

“The patient returns today. She still conpl ains of back, right
buttock pai n and pain radiating down the right | eg by dermatone,
increased with activity and only partially relieved by rest.
She admts to across the back pain but denies left buttock and
left leg pain. The recent myelogram CT scan and xrays taken
today confirm the clinical inpression of foram nal stenosis
affecting primarily the L5 root. The studies confirmthat the
L4 pedicle on the right side has expanded with significant
ost eophytes comng off of it inferiorly and nedially inpinging
upon the L5 root as it descends into L5-S1 foranmen on the right

si de. | see no objective evidence of any |oosening of her
hardware and in fact she appears to be totally fused fromL4-L5
to L5-S1. | do not see strong evidence of |oosening of any
har dwar e. The mnmyel ogram showed clunmping but this is due to

epi dural scarring, not fromarachnoiditis. W are not dealing
with an arachnoiditis picture here.

“This is a very reliable patient. | have always felt confident
that her synptonms are extrenely believable. There has never
been any opinion of mne that she pronotes, not even in the
| east manner her synptons. Considering the recent studies | do
believe that she my be inproved with a procedure that
decompresses both the L5 and S1 roots. The hardware can be
exam ned for | oosening. Her fusions can be exam ned at L4-L5
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and L5-S1 for stability. | see no significant evidence of any
changes at the L3-L4 facets. | have indicated these findings to
the patient for her to consider,” according to the doctor.

As of March 27, 2000, Dr. Jackson stated as follows (CX 1):

“The patient returns today. | explained to her that in ny | ast
note | attenpted to explain ny interpretation of the patient’s
myel ogram CT scan with contrast and her plain xrays as well as
synpt omat ol ogy and ny opinion is based on ny experience of
surgically treating hundr eds of what we cal | post
| am nect ony/ post instrunentation patients over the |ast twenty
years. Coupled with what | knowto be this patient’s attitude,
her body size, her powers of recovery, | do think one can
reasonably expect an inproved condition after carrying out the
proposed surgery.

“l also explained to the patient that despite all these fancy
tests, MRI's, nyelogram and CT scans, none of which present a
conpl etely accurate picture of the exact pathol ogy that is going
on with her back. These tests are only suggestive and we rely
very heavily on these tests as well as our experience and the
patient’s synmptomatol ogy and findings, all of which point to a
spinal condition that is basically that of nerve root
conpressi on, posterior and lateral, possibly due to bone
overgrowt h, possibly |oosening of her spinal hardware, al
conditions which can be surgically addressed.

“Certainly she is not fit for any gainful enploynment and
considering this patient’s attitude about work and life, her
synptons are very believable and therefore | believe very
approachabl e,” according to the doctor.

As of Decenber 6, 2000, Dr. Jackson concl uded as foll ows (CX
12):

“The above patient is under nmy care and has been so for many
years. She has a progressively worsening spine condition that
requires surgical intervention at this tinme. Wthout surgical

intervention she will continue to suffer worsening back pain,
leg pain, walking intolerance, sitting intolerance, standing
i nt ol erance, lifting disability, bending inability, and

wor seni ng sl eeping ability.

“This patient’s present condition is the result of progressive
| am nal, pedicle, and facet hypertrophy. These hypertrophied

21



spi ne el enents cause significant back, buttock, and pelvic pain
syndrones. These hypertrophi ed spine elenents al so cause nerve
root and dural encroachment which produce pain and paresthesia
syndronmes in both | egs.

“These hypertrophied spine elenents are long term sequel
conplications of the disc and spine fusion surgery this patient
underwent years ago which, in turn, was necessary to treat the
spi ne injury she sustai ned.

“This patient’s present condition and synptons have not just
suddenly appeared. She has been sl owmy worseni ng over the | ast
several years and will continue to worsen,” according to the
doct or.

On t he ot her hand, the Enpl oyer/ Carrier (“Respondents”) have
of fered the February 13, 1997 report of Dr. Neil Kahanovitz (RX
1):

“ ADDENDUM

Deborah MFadden Webb’s nyel ogram and post nyel ogram CT scan
were reviewed. There is no evidence of disc herniation or nerve
root inpingenment. There is clear evidence of arachnoiditis
distally from approximtely L4 to the sacrum However, the
instrunentation does not appear to be mal positioned, nor is
t here evidence of inpingenent on the nerve roots or dural sac
from structural abnormalities or instrunmentation placenent.

“The patient is clearly not a candidate for any additiona
surgi cal procedures and it would be recommended that surgica
managenent continue, as additional surgery clearly would not be
in this patient’s best interest,” according to the doctor.

As of March 6, 1997, Dr. Kahanovitz reports as follows (RX

1):
“Over the long term M. Wbb wll need to be mnaged
conservatively for her chronic pain. This may necessitate

periodic visits to a physiatrist and/or internist and possibly
to an orthopaedi c surgeon or neurosurgeon. The frequency of
these visits is difficult to project, but based on her current
conplaints will probably be in the range of every four to eight
weeks. As stated previously, the patient is not a surgica
candidate and there is no reason to think that additional
surgical intervention would be necessary over the short term
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However, if further degenerative changes occur above the area of
her fusion, it is possible that in the future additional surgery
m ght be indicated. As stated, however, this is not the case in
the near future. | do not feel that continued formal physical
therapy will be of significant benefit over the long term
al though intermttent sessions of therapy for exacerbations of
her synmptons may be needed to mmintain her optiml functiona
| evel. The therapy should not include passive nodalities and
shoul d not be considered a long termoption,” according to the
doct or.

As of Decenber 29, 1997, the doctor reported as follows (RX
1):

“Debra McFadden- Webb notes that she is basically unchanged since
| ast bei ng seen. The patient, however, notes that her right
si ded radi cular pain may have increased sonewhat.

“On physical exam nation today, the patient has diffuse painto
pal pati on throughout the right sided paraspinal nuscles as far
|aterally as the inferior iliac spine between approxi mtely L3
and the sacrum There is no significant pain to palpation in
the mdline or left sided paraspinal region. Extension to only
five degrees and forward flexion to approximtely ten degrees
elicit pain in the sane area as well as into the right buttock

Manual notor testing of the |ower extremties is nornmal. The
patient has negative straight | eg raising, bowstring and | asegue
except for referred back pain at 75 degrees on the right.

“No studies were available for review today.

“The patient does not appear to be significantly changed from
her prior exam nation in Novenber 1996. |In the absence of any
neur ol ogi ¢ conpression seen on her prior studies, there is no
reason to think that the patient would be considered a good
candi date for additional surgery, particularly in view of the
fact that there was evidence of arachnoiditis on her previous
st udy. There is no clinical evidence of irritation from the
instrumentation even taking into account how thin the patient
is, since on physical exam nation, the patient has diffuse pain
which is not isolated to the area of the pedicle screw
i nstrunmentati on.

“l1 would recommend that the patient continue to pursue a
conservative course, which should include treatnent of her
arachnoidits with appropriate nedi cation. | deal ly, this would
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be managed by a neurol ogi st experienced in the treatnment of
arachnoiditis. The patient should continue with her exercises
and should attenpt to remain as active as possi ble; however, as
stated previously, she should not be considered an ideal
surgical candidate in the absence of any specific nerve root
irritation or evidence of |loss of pedicle screw fixation, and
woul d not recommend that she undergo any further surgery,”
according to the doctor.

Dr. Jackson i ssued the foll owi ng report on Novenber 27, 2000
(CX 13):

“Thank you for your note to ne of 6-15-00 which has just conme to
my attention since you faxed a note to me on 11-17-00.

“Ms. McFadden remmins under ny care. | have reviewed Dr.
Sl oan’ s note. He is a bit confused on the surgeries. Thi s
patient underwent a procedure in 1995 and 1996. She under went
a posterior procedure, deconpression and stabilization and she
had a subsequent anterior inter body fusion which she did

extremely well wth. The patient has not had a consistent
pai nful course as a result of her two surgeries performed by
nmyself. She did quite well in fact. It has only been recently

that she has started to get recurrent significant |eg pain.

“My experience dictates that in such a case, when a 360
procedure is done both an anterior and posterior fusion and the
patient returns with significant leg pain, then the culprit is
overgrowmh of the facet and lamna which is not readily
di agnosed with nyel ograns and CT scans. This is a diagnosis
made on experience in doing this particul ar operation over the
| ast 24 years.

“I'n sunmary, this patient’s condition has worsened. This
is a consequence of her initial injury of 5-22-80 and subsequent
need for surgeries. She had a good result from surgeries done
by me in the last several years up until recently and then she
started to get different synptons which required different
treat ment.

“The synptons that she has can be treated surgically in ny
experience and this opinion and deci sion for surgery i s based on
patient’s synptonms and findings on exam nation and not totally
on results of a nyel ogramand CT scan,” according to the doctor.

Respondents have also referred Claimant for an eval uation
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by Dr. Todd R Sloan, an orthopedic surgeon, and the doctor,
after the usual social and enpl oyment history, his reviewof the
di agnostic tests and the physical exam nation, concludes as
follows in his October 28, 1999 report (RX 2):

“H STORY OF PRESENT | LLNESS: Ms. McFadden is in today for
eval uati on on her back and right |eg. On May 22, 1980, she

injured her back in a slip and fall injury that occurred at
wor K. She initially was treated by physicians at Kaiser
Per manente and | ater canme under the care of Dr. Earl MIIls who
in April, 1981, performed a diskectony at L4-L5. She was
eval uated 14 nonths later by Dr. Spiridon Koul ouis. She was
seen for persisting synptons. Dr. Koul ouis, a neurosurgeon

felt that the patient had normal reflexes and no notor or
sensory changes in her |lower extremties. She had a negative
straight leg raising exam nation. The patient was able to
return to work in 1982 and remai ned enpl oyed through 1995. She
was able to function as a mail courier during that period of
tinme.

“In 1995, the patient had recurrence of her | ower back pain
with right |lower extremty pain as well. She saw Dr. MIIs
again and underwent a series of epidural blocks wthout
significant inprovenent in her synptons. An x-ray and an MRI
were obtained and were read as show ng degenerative changes at
L4-L5 with a grade | spondylosis of L4 on LS. Ort hopedi c
consultation was obtained at this tinme and Dr. Hanpton Jackson
felt that the patient’s pain was due to instability at the L4-L5
| evel . In Decenber, 1995, the patient underwent a conbi ned
surgi cal procedure done by Dr. MIIls and Dr. Jackson, consisting
of lam nectomes at L4, L5 and S1 in association with |atera
fusion and spinal instrunmentation from L4 to the sacrum  The
patient did not have any i nprovenent in her back or | eg synptons
since that tine. Dr. Jackson feels that although the x-rays
seemto show fairly good fusion mass, her fusion has not taken.
He also feels that the patient has facet hypertrophy wth
foramnal stenosis and has recomended foram notom es be
performed. Also, he would like to consider renoval of the
patient’s hardware.

“The npbst recent test that the patient has had that | can
see i s a CAT scan-enhanced nyel ogram done in February, 1997. It
was felt by that study that the patient had arachnoiditis. No
ot her significant abnormalities were noted.
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“Ms. McFadden states that she has continued to have pai n and
di sconfort in her back that is quite disabling. She has been
unabl e to anbul ate any di stance. Frequently, she has to walk
with the assi stance of a cane. She states that she will get her
pain while wal king or standing. She denies any nunbness or
weakness. She has had no paresthesias. She states that her
pain is a tightness or squeezing type of disconfort that she
then notices in the back and right buttock area as well as down
into her right 1eg. The sensation of squeezing is intense
enough that it is a significantly unsettling disconfort. Dueto
the persistence of her pain, she is referred for an i ndependent
medi cal eval uation

“PAST MEDI CAL HI STORY: Past nedical history reveals that she

otherwi se enjoys fair health. Her nmedicines at tinme of
presentation include Medrol Dosepak on an occasional basis,
Anmbi en, Rel afen, and Tegretol. She has a stated nedical allergy
to penicillin.

“REVI EWOF SYSTEMS: Revi ew of systens reveal s that systemically
she has had no fevers, chills or weight | oss. Head, ears, eyes,
nose and throat have been nornal..

“SOCI AL HI STORY: Social history reveals that she is a snoker,
havi ng about five cigarettes a day. She is a mniml ingester
of al cohol ..

“ X- RAYS: On review of her x-rays which she has brought wth
her, she has instrunmentation that appear to be pedicle screws
that extend from L4 down through SI1. The instrunmentation
appears to be in satisfactory position and alignnent and has not
cut out.

“In response to the questions that are posed regardi ng the
patient’s condition, | feel the follow ng pertains:

1. | feel the patient’s current diagnosis is nost likely
fail ed back syndronme, status post L4-L5 |am nectony and
di skectony and subsequent fusion with instrunmentation.
Secondary diagnosis, | believe is a |lunbar arachnoiditis,
status post her surgical procedure. On her x-rays, | see
no significant evidence of degenerative disk disease at
this tine. G ven the fact that she has had two prior
surgeries and has not been at work since 1995, | think her
prognosis is guarded at best.
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2.

| do feel that the patient’s current condition is related

to her injury that occurred in May, 1980. | base this on
the fact that | think she does have sonme degree of
arachnoiditis and a failed back type of picture. The

arachnoiditis certainly is attributable to the surgery that
occurred subsequent to her injury.

Skipping to #4, | feel at this time that a firm di agnosis
has not been established on this patient. | do think that
a repeat nyelogram should be perfornmed and carefully
eval uate her nerve roots to see whether or not there is any
evidence of a foramnal stenosis or facet overgrowth.

Also, | think a careful evaluation of her possible
arachnoiditis should be perfornmed. |If she has significant
foram nal stenosis or facet overgrowth, then | think that
patient may need to eventually consider surgery. |f there
is no significant foram nal stenosis, then |I think she is
not a candidate for surgery, since surgery for

arachnoiditis is usually not successful as rescarring just
occurs to take the place of the scar tissue that is

excised. |If she doe not have significant facet overgrowth
and foram nal stenosis, then | think a work hardening
program may benefit her. It is noted in her records that

she has had a pai n managenent eval uati on and basically was
a very poor conplier with this program not participating
in it well at all. | think to repeat a pain managenent
clinic, unless she absolutely agreed to participate in it
t horoughly, would be a waste of tinme and noney.

Lastly, com ng back to question #3, | do not fee that this
tinme that the patient is a candi date for surgery right now.
| think a repeat nyel ogram should be done to better study
her back and get another assessment of her condition.
Certainly, an exploratory back condition is not indicated
at this point,” according to the doctor.

Dr. Kahanovitz sent the following letter to the Cl ai rant on

April 27, 2000 (RX 1 at 5):

“The nyel ogramreport from1/28/ 00 was revi ewed, and there does

not
wi t h

appear to be any significant change. This is consistent
t he pri or di agnosi s of arachnoiditis, and ny

recommendati ons are unchanged since ny previous report of
Decenmber 1997.~

Dr. Kahanovitz sent the following letter to Respondents’
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counsel on January 11, 2001 (RX 4):

“l had the opportunity to review the nmedical records sent to ne
regardi ng Debra Webb- McFadden and Hanmpton Jackson. It appears
that re-operation in the absence of significant neurologic
conpression on the Melogram CT Scan and based only upon
clinical inpression is not reasonable and would not at this tine
be indicated in my opinion as well as wthin the accepted
standard of care. Surgery wi thout docunented objective evidence
of abnormality is clearly not indicated.”

On the basis of the totality of this record and having
observed t he denmeanor and heard the testinony of a nost credible
Claimant, | nmake the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Gain
Trinmers Association, Inc., 390 U S. 459 (1968), reh. deni ed,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcones withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinony alone my constitute
sufficient proof of physical injury. GColden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).
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However, this statutory presunption does not di spense with
the requirenment that a claimof injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has hel d t hat

“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Whrkers' Conpensation Prograns, U.S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairment is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Ofice of Wrkers

Conpensation Progranms, U.S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the claimant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel ai ta, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establi shes a physical harm and working conditions which could
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have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enploynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causati on. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence relevant to the causation issue. Sprague v. Director,
OWCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
faci e clai munder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Works Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the employnent. 1d., 109 F. 3d at 56, 31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OWP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U. S.C
8§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
the Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, OANCP [Prewitt], 194 F. 3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anerican Grain Trimers, Inc. v. OANCP
181 F. 3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kell ey
v. Dep’'t of the Army/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirm ng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
relationship between the injury and the work).
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To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons exi sted which coul d have caused the harm See, e.g.,
Nobl e Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimant's enpl oyment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral
Dynami cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
between claimnt's harm and his enploynent, the presunption no
| onger controls, and the issue of causation nust be resol ved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term nal
Corp., 19 BRBS 100 (1986).

Respondents contend that Cl ai mant did not establish a prinm
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credible conplaints of subjective synptons
and pain can be sufficient to establish the el ement of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimnt's statenents
to establish that she experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Conmerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the clear weight of the record evidence
establi shes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice
Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C § 920. What this requirenment means is that the
enpl oyer nust offer evidence which negates the connection
bet ween the alleged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
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of fered a nedi cal expert who testified that an enpl oynent injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testimony did not conpletely rule out the role of the
enpl oynment injury in contributing to the back injury. See also
Cairns v. Matson Term nals, Inc., 21 BRBS 299 (1988) (nedica
expert opinion which did entirely attribute the enployee’s
condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunption where the expert
equi vocat ed sonmewhat on causation el sewhere in his testinony).
VWhere the enpl oyer/carrier can offer testinmony which conpletely
severs the causal |ink, the presunption is rebutted. See
Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS 94
(1988) (nedical testinony that clainmant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
established where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renoved from the clai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee s establishnent of the
prima facie elements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5'" Cir.
1968), cert. denied, 395 U. S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
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evi dence after the presunption is rebutted.

As the Respondents dispute that the Section 20(a)
presunption is invoked as to the reasonabl eness of the surgery,
see Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981), the
burden shifts to enployer to rebut the presunption wth
subst anti al evidence which establishes that clai mnt’s
enpl oynent did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’'d sub nom Insurance Conpany of North Anmerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The probative
testinmony of a physician that no relationship exists between an
injury and a claimant’s enploynment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boat buil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in weighing and eval uating all of
the record evidence, may pl ace greater wei ght on the opinions of
t he enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Sir Gean Anps v. Director, OACP, 153 F. 3d
1051 (9" Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9"
Cir. 1999).

In the case sub judice, Claimnt alleges that the harmto

her bodily frame, i.e., her chronic lunbar disc syndrone,
resulted as the natural and unavoi dabl e consequences of her May
22, 1980 injuring while working for the Enployer. As the

Respondents have introduced no evi dence severing the connection
bet ween such harm and Claimant's maritinme enploynent, Cl ai mant
has established a prima facie claimthat such harmis a work-
related injury, as shall now be discussed.

As noted above, the sole issue is whether the surgery

recommended by Dr. Jackson is reasonable and necessary, and
issue | shall now resol ve.
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Medi cal Expenses

An Enpl oyer found |i able for the payment of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conmpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physici an,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeki ng medical care and treatnent for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that clainmnt obtain enployer's
aut horization prior to obtaining medical services. Banks v.
Bath Iron Wrks Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
I ngal I s Shi pbuil di ng Di vision, Litton Systenms, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimnt has
been refused treatnment by the enployer, he need only establish
that the treatment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
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1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al
necessary nedi cal expenses subsequent to enployer's refusal to
authorize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Bal |l esteros
v. WIllanette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimant my not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nmedical
expenses; it only requires that the injury be work related.
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston V.
I ngal I' s Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui I di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Claimnt advised the Enpl oyer of her work-related injury
on the sanme day and requested appropriate nedical care and
treatnment. However, while the Respondents did accept the claim
and did authorize certain nedical care, they have consistently
fail ed to approve the surgery recommended by Dr. Jackson. Thus,
any failure by Claimant to file tinely the physician's report is
excused for good cause as a futile act and in the interests of
justice as the Enployer refused to accept the claim

Initially, | note that Claimant testified nost credibly
before me and it was obvious to this Adm nistrative Law Judge
t hat she was experiencing severe and intense pain, that she
badly needs that surgical procedure and that she wants to
undergo the procedure in an attenpt to relieve her chronic pain.

Claimant’s initial injury occurred on WMy 22, 1980.
Cl ai mant underwent surgery on April 29, 1981 and inter body
fusion in Decenber of 1995. Despite these procedures, Cl ai mant
devel oped progressive worsening. Claimant’s injury causes her
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|l egs to be nunb, weak and give out. She cannot wal k wit hout the
use of a cane or using an electronic wheelchair. She can only
wash di shes and cook while sitting on a stool. The pain has
become worse. Dr. Jackson believes the problemto be overgrowth
of the facet and | am na whi ch he opines is not readily diagnosed

with myel ograns and CT scans. Dr. Jackson recognizes these
synptons and this source from 24 years of experience and has
been treating Claimnt for over five years. Addi tionally,

Cl ai mtant has testified that she can feel everything, the pins
sticking in her back, and agrees with Dr. Jackson that the
procedure to renove the devices from her back would be
beneficial and worth the risk.

A treating physician’s opinion is entitled to special
wei ght . “We afford greater weight to a treating physician’s
opi nion because ‘he is enployed to cure and has a greater
opportunity to know and observe the patient as an individual.’”
Anmbs v. Director, OACP, 153 F.3d 1051 (9" Cir. 1998)(quoting
Magal | anes v. Bowen, 881 F.2d 747, 751 (9tM Cir. 1989)(quoting
Sprague v. Bowen, 812 F.2d 1226, 1230 (9'" Cir. 1987)). In the
Amos case, the conflicting opinions of two other surgeons
retai ned by the enployer to exam ne the clai mant acknow edged
that surgery mght help the claimnt, but both rejected the
i dea. Al t hough both favored a conservative course, neither
surgeon could say that the surgery option advocated by the
treating physician would be totally unreasonabl e.

The facts of the present case are simlar to those in Anps.
Bot h surgeons retai ned by the Enpl oyers have opi ned t hat surgery
woul d be inappropriate at this time. (RX 1, RX2) Dr. Jackson,

Claimant’s treating surgeon for over five years, is of the
opi nion that surgery at this tinme is necessary to alleviate her
ail ments. However, in the Anps case the physicians were not

expressly able to say in their reports that surgery would be an
unr easonabl e opti on, whereas here, both surgeons have explicitly
stated that surgery would not only be unreasonable, but
i nappropriate. In the Fourth Circuit, courts have been
reluctant to overcone this type of conflicting testinony solely
on the presunption that the treating surgeon’ s opinion should be
entitled to special weight. “[NJeither this circuit [Fourth
Circuit] nor the Benefits Revi ew Board has ever fashioned either
a requirenment or a presunption that treating or exam ning
physi ci ans’ opinions be given greater weight than opinions of
ot her expert physicians.” Sterling Snokel ess Coal Co. v. Akers;
Director, OACP, 131 F.3d 438, 441 (4" Cir. 1997)(quoting Gizzle
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v. Pickands Mat her and Co., 994 F.2d 1093, 1097 (4t" Cir. 1993)).
Nevert hel ess, the Fourth Circuit does recogni ze that a treating
surgeon who has had nore contact with the clai mant over a | ong
period of time is an inportant factor in determning
credibility.

Here, the issue is the interpretation of Claimnt’s
Myel ogram CT Scan of January 28, 2000. Both the Respondents’
physi ci ans and Dr. Jackson have access to the Myel ogram CT Scan.
Dr. Jackson believes that the Myel ogram CT Scan does not tel
the full story, and that the cause of the problem as determ ned
by all the factors including the clinical exam nation, can be
linked to overgrowth of the facet and | am na. The renoval of
the hardware placed in the Claimnt’'s back during the fusion
operation in Decenber 1995 is the nost likely culprit of the
Cl ai mant’ s nedi cal problenms. The conflicting opinions offered
by Drs. Kahanovitz and Sl oan are based on the Myel ogram CT Scan,
and one visit to Dr. Sloan and two visits to Dr. Kahanovitz by

the Clai mant. Nei ther Dr. Kahanovitz nor Dr. Sloan totally
rejects the idea that the devices in Claimnt’s back ni ght be
t he cause of her ailnents. In fact, they never address it in

their reports. Mreover, neither rules out the possibility of
surgery, and both recognize that it may be necessary after
“anot her assessnent of her condition” or if “further
degenerative changes occur.” Dr. Jackson’s diagnosis is based
on a much nore involved history with the Claimant. There is no
evidence in the record that any of these three physicians has
special expertise, credentials or qualifications to give
consi der abl e wei ght on his opinion on that basis. However, Dr.
Jackson has indicated and it is in evidence that he has
perfornmed many of these surgeries.

Therefore, a recommendation given by Claimnt’s treating
physi ci an should be given nore weight than that of a physician
not famliar with Claimant’s nedical history, especially when
the conflicting reports do not necessarily definitively rule out
the treating physician’s interpretation of proper treatnent and
possibility of surgery as an ultimate solution to Claimnt’s
synptons, and | so find and concl ude.

Accordi ngly, I find and conclude that the surgery
recommended by Dr. Jackson is reasonabl e and necessary and that
Claimant is entitled to an award of that surgical procedure.

In so concluding, | have given greater weight to the well -
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reasoned and well-docunented opinions of Dr. MIlls and Dr.
Jackson, Claimant’s treating physicians since at | east April 28,
1981. (CX 6)

Dr. MIls performed the first surgery on the Clai mant, has
treated her for many years and Dr. Jackson has been treating
Cl ai mant since Cctober 2, 1995. (CX 1) Dr. Jackson perforned

fusion surgery and it is that surgery - involving the placenment
of certain hardware in Claimant’s |lunbar spine - that has
br ought about the need for this additional surgery, i.e., the

renoval of such hardware, as apparently some tissue or nerves
have beconme wrapped around the hardware.

As noted Clai mant desperately needs the surgery, wants to
undergo the surgery and she credibly testified that this will be
the |ast back surgery that she undergoes, Claimnt stoically
remar ki ng that she hopes the surgery is successful; if not, then
she does not wi sh any further surgery, and she will just have to
learn to live with the chronic lunmbar disc syndrone, daily
t aki ng her regi nen of pain syndrome. The surgery should al so be
perfornmed because successful surgery and her young age wl|l
all ow her many years of |esser pain synptons. She shoul d be
gi ven that opportunity, in my judgnent.

This case is the classic battle of the nedical experts and,
pursuant to Anos, supra, and Pietrunti, supra, | have given
greater weight to the opinions of Dr. Jackson and Dr. MIIs.
VWile | aminpressed with the professional qualifications of Dr.

Kahanovitz and Dr. Sl oan, | sinply cannot accept their opinions
herein, given the intense and severe pain daily experienced by
the Claimant, given Claimant’s wllingness to undergo that

surgery and given the findings consistently seen on Claimnt’s
di agnostic tests since her 1995 fusion surgery, especially her
January 28, 2000 MR

This case is “on all fours” with the factual scenario
presented the U S. Court of Appeals for the Ninth Circuit in
Anps, supra, | agree with that Court when it states as foll ows

at 153 F. 3d 1054 (Enphasis added):

Where an injured enployee seeks benefits under the
(Act), a treating physician’s opinion is entitled to
special weight. As we have explained in the context
of Social Security cases, “(w)e afford greater weight
to a treating physician’s opinion because ‘he 1is
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enpl oyed to cure and has a greater opportunity to know
and observe the patient as an individual.’”
(Citations omtted)

The Court, in discussing Section 7 of the Act, concl udes as
follows (1d.):

Al t hough the Enployer is not required to pay for
unreasonabl e and inappropriate treatnent, when the
patient is faced with two or nore valid medical
alternatives, it is the patient, in consultation with
his own doctor, who has the right to chart his own
destiny.” (Citation omtted)(Enphasis added)

As | find and conclude that the surgical procedure
recommended by Dr. Jackson is reasonabl e and necessary, Cl ai mant
is hereby awarded that procedure and Respondents shal
i mmedi ately authorize and pay for that surgical procedure, as
wel |l as all other expenses incidental thereto.
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Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer
and its Carrier (Respondents). Claimant's attorney has not
submtted his fee application. Wthin thirty (30) days of the
receipt of this Decision and Order, he shall submt a fully
supported and fully item zed fee application, sending a copy
t hereof to the Respondents' counsel who shall then have fourteen
(14) days to comment thereon. A certificate of service shall be
affixed to the fee petition and the postmark shall determ ne the

timeliness of any filing. This Court will consider only those
| egal services rendered and costs incurred after the date of the
i nformal conference. Services perfornmed prior to that date

should be submtted to the District Director f or hi s
consi der ati on.

ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law and upon the entire record, | issue the follow ng.

It is therefore ORDERED t hat:

1. The Respondents shall continue to furnish such
reasonabl e, appropriate and necessary nedi cal care and treat nment
as the Claimant’s work-related injury referenced herein my
require, including authorization of and paynent for the surgical
procedure recomended by Dr. Jackson, subject to the provisions
of Section 7 of the Act.

2. Claimant’ s attorney shall file, withinthirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Respondents’ counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the informal
conf erence.

DAVI D W DI NARDI
Adm ni strative Law Judge
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